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(C) Such report shall include the findings and
any recommendations of the Commission con-
cerning—

(i) whether such transactions serve an eco-
nomic purpose;

(ii) the most efficient manner, consistent
with the public interest, to permit additional
persons to engage in the business of offering to
enter into, entering into, and confirming the
execution of such transactions; and

(iii) the appropriate regulatory scheme to
govern such transactions to ensure the finan-
cial solvency of such transactions and to pre-
vent manipulation or fraud.

(2) The report shall also include Commission
regulations governing such transactions. The
regulations shall provide for permitting addi-
tional persons to engage in such transactions.
The regulations shall become effective on the
expiration of 90 calendar days on which either
House of Congress is in session after the date of
the transmittal of the report to Congress. The
regulations—

(A) may authorize or require, notwithstand-
ing any other provision of law, a futures asso-
ciation registered under this chapter to per-
form such responsibilities in connection with
such transactions as the Commission may
specify; and

(B) may require that permission for addi-
tional persons to engage in such business be
given on a gradual basis, so as not to place an
undue burden on the resources of the Commis-
sion.

(d) Savings provision

This section shall not affect any rights or obli-
gations arising out of any transaction subject to
this section, as in effect before November 10,
1986, that was entered into, or the execution of
which was confirmed, before November 10, 1986.

(Sept. 21, 1922, ch. 369, §19, as added Pub. L.
95-405, §23, Sept. 30, 1978, 92 Stat. 876; amended
Pub. L. 97-444, title II, §234, Jan. 11, 1983, 96 Stat.
2322; Pub. L. 99-641, title I, §109, Nov. 10, 1986, 100
Stat. 3560.)

PRIOR PROVISIONS

Provisions similar to those appearing in subsec. (b)
were formerly contained in section 15a of this title.

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-641 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘“No person shall offer to enter into, enter into, or
confirm the execution of, any transaction for the deliv-
ery of any commodity specifically set forth in section
2 of this title prior to October 23, 1974, under a stand-
ardized contract commonly known to the trade as a
margin account, margin contract, leverage account, or
leverage contract, or under any contract, account, ar-
rangement, scheme, or device that the Commission de-
termines serves the same function or functions as such
a standardized contract, or is marketed or managed in
substantially the same manner as such a standardized
contract.”

Subsec. (b). Pub. L. 99-641 amended subsec. (b) gener-
ally. Prior to amendment, subsec. (b) read as follows:
‘““No person shall offer to enter into, enter into, or con-
firm the execution of any transaction for the delivery
of silver bullion, gold bullion, or bulk silver coins or
bulk gold coins, under a standardized contract de-
scribed in subsection (a) of this section, contrary to
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any rule, regulation, or order of the Commission de-
signed to ensure the financial solvency of the trans-
action or prevent manipulation or fraud: Provided, That
such rule, regulation, or order may be made only after
notice and opportunity for hearing.”

Subsec. (¢). Pub. L. 99-641 amended subsec. (¢) gener-
ally. Prior to amendment, subsec. (c¢c) read as follows:
“The Commission shall regulate any transactions
under a standardized contract described in subsection
(a) of this section involving commodities described in
subsection (b) of this section or any other commodities
(except those commodities described in subsection (a)
of this section) under such terms and conditions as the
Commission shall prescribe by rule, regulation, or
order made only after notice and opportunity for a
hearing. The Commission may set different terms and
conditions for such transactions involving different
commodities. Notwithstanding any other provision of
this section, the Commission may prohibit any trans-
action for the delivery of any commodity under a
standardized contract described in subsection (a) of
this section that is not permitted by the rules, regula-
tions and orders of the Commission in effect on Decem-
ber 9, 1982, if the Commission determines that any such
transactions would be contrary to the public interest.”

Subsec. (d). Pub. L. 99-641, in amending section gener-
ally, added subsec. (d).

1983—Subsec. (c¢). Pub. L. 97-444, §234(1), substituted
‘‘shall regulate’ for ‘“‘may prohibit or regulate’ and au-
thorized Commission prohibition of transactions for de-
livery of commodities under a standardized contract
that was not permitted by the rules, regulations and
orders of the Commission in effect on Dec. 9, 1982,
where transactions are determined to be contrary to
the public interest.

Subsec. (d). Pub. L. 97-444, §234(2), struck out subsec.
(d) which provided for regulation of transactions in ac-
cordance with applicable provisions of this chapter
where Commission determined the transactions under
subsecs. (b) and (c) of this section were contracts for fu-
ture delivery within the meaning of this chapter.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 97-444 effective Jan. 11, 1983,
see section 239 of Pub. L. 97-444, set out as a note under
section 2 of this title.

EFFECTIVE DATE

Section effective Oct. 1, 1978, see section 28 of Pub. L.
95-405, set out as an Effective Date of 1978 Amendment
note under section 2 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1la, 2, 12a, 13, 16,
25 of this title; title 11 section 761.

§24. Regulations respecting commodity broker
debtors; definitions

(a) Notwithstanding title 11, the Commission
may provide, with respect to a commodity
broker that is a debtor under chapter 7 of title
11, by rule or regulation—

(1) that certain cash, securities, other prop-
erty, or commodity contracts are to be in-
cluded in or excluded from customer property
or member property;

(2) that certain cash, securities, other prop-
erty, or commodity contracts are to be specifi-
cally identifiable to a particular customer in a
specific capacity;

(3) the method by which the business of such
commodity broker is to be conducted or lig-
uidated after the date of the filing of the peti-
tion under such chapter, including the pay-
ment and allocation of margin with respect to
commodity contracts not specifically identifi-
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able to a particular customer pending their or-
derly liquidation;

(4) any persons to which customer property
and commodity contracts may be transferred
under section 766 of title 11; and

(6) how the net equity of a customer is to be
determined.

(b) As used in this section, the terms ‘‘com-
modity broker”, ‘“‘commodity contract’, ‘‘cus-
tomer”’, ‘‘customer property’’, ‘“‘member prop-
erty”, ‘“‘net equity’”, and ‘‘security’ have the
meanings assigned such terms for the purposes
of subchapter IV of chapter 7 of title 11.

(Sept. 21, 1922, ch. 369, §20, formerly §19, as added
Pub. L. 95-598, title III, §302, Nov. 6, 1978, 92 Stat.
2673; renumbered and amended Pub. L. 97-222,
§20, July 27, 1982, 96 Stat. 241.)

AMENDMENTS

1982—Subsec. (a)(3). Pub. L. 97-222, §20(b), inserted
¢, including the payment and allocation of margin
with respect to commodity contracts not specifically
identifiable to a particular customer pending their or-
derly liquidation”.

EFFECTIVE DATE

Section effective Nov. 6, 1978, see section 402(d) of
Pub. L. 95-598, set out as a note preceding section 101
of Title 11, Bankruptcy.

§ 25. Private rights of action

(a) Actual damages; actionable transactions; ex-
clusive remedy

(1) Any person (other than a registered entity
or registered futures association) who violates
this chapter or who willfully aids, abets, coun-
sels, induces, or procures the commission of a
violation of this chapter shall be liable for ac-
tual damages resulting from one or more of the
transactions referred to in subparagraphs (A)
through (D) of this paragraph and caused by
such violation to any other person—

(A) who received trading advice from such
person for a fee;

(B) who made through such person any con-
tract of sale of any commodity for future de-
livery (or option on such contract or any com-
modity); or who deposited with or paid to such
person money, securities, or property (or in-
curred debt in lieu thereof) in connection with
any order to make such contract;

(C) who purchased from or sold to such per-
son or placed through such person an order for
the purchase or sale of—

(i) an option subject to section 6¢ of this
title (other than an option purchased or sold
on a registered entity or other board of
trade);

(ii) a contract subject to section 23 of this
title; or

(iii) an interest or participation in a com-
modity pool; or

(D) who purchased or sold a contract re-
ferred to in subparagraph (B) hereof if the vio-
lation constitutes a manipulation of the price
of any such contract or the price of the com-
modity underlying such contract.

(2) Except as provided in subsection (b) of this
section, the rights of action authorized by this
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subsection and by sections 7(d)(13), 7Ta-1(b)(1)(E),
and 21(b)(10) of this title shall be the exclusive
remedies under this chapter available to any
person who sustains loss as a result of any al-
leged violation of this chapter. Nothing in this
subsection shall limit or abridge the rights of
the parties to agree in advance of a dispute upon
any forum for resolving claims under this sec-
tion, including arbitration.

(3) In any action arising from a violation in
the execution of an order on the floor of a reg-
istered entity, the person referred to in para-
graph (1) shall be liable for—

(A) actual damages proximately caused by
such violation. If an award of actual damages
is made against a floor broker in connection
with the execution of a customer order, and
the futures commission merchant which se-
lected the floor broker for the execution of the
customer order is held to be responsible under
section 2(a)(1) of this title for the floor bro-
ker’s violation, such futures commission mer-
chant may be required to satisfy such award;
and

(B) where the violation is willful and inten-
tional, punitive or exemplary damages equal
to no more than two times the amount of such
actual damages. If an award of punitive or ex-
emplary damages is made against a floor
broker in connection with the execution of a
customer order, and the futures commission
merchant which selected the floor broker for
the execution of the customer order is held to
be responsible under section 2(a)(1) of this title
for the floor broker’s violation, such futures
commission merchant may be required to sat-
isfy such award if the floor broker fails to do
so, except that such requirement shall apply
to the futures commission merchant only if it
willfully and intentionally selected the floor
broker with the intent to assist or facilitate
the floor broker’s violation.

(4) CONTRACT ENFORCEMENT BETWEEN ELIGIBLE
COUNTERPARTIES.—NoO agreement, contract, or
transaction between eligible contract partici-
pants or persons reasonably believed to be eligi-
ble contract participants, and no hybrid instru-
ment sold to any investor, shall be void, void-
able, or unenforceable, and no such party shall
be entitled to rescind, or recover any payment
made with respect to, such an agreement, con-
tract, transaction, or instrument under this sec-
tion or any other provision of Federal or State
law, based solely on the failure of the agree-
ment, contract, transaction, or instrument to
comply with the terms or conditions of an ex-
emption or exclusion from any provision of this
chapter or regulations of the Commission.

(b) Liabilities of organizations and individuals;
bad faith requirement; exclusive remedy

(1)(A) A registered entity that fails to enforce
any bylaw, rule, regulation, or resolution that it
is required to enforce by sections 7 through 7a-2
of this title, (B) a licensed board of trade that
fails to enforce any bylaw, rule, regulation, or
resolution that it is required to enforce by the
Commission, or (C) any registered entity that in
enforcing any such bylaw, rule, regulation, or
resolution violates this chapter or any Commis-
sion rule, regulation, or order, shall be liable for
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